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The last legislature, which had adjourned sine die and was called 
in extra session by the Governor, met at Trenton April 21 and occupied 
a few hours only in passing a new bill on the Passaic pollution matter. 
As passed and approved it was in the exact form of the originally passed 
bill, as it went from the Senate to the House, but with a provision that 
in case any section of the act should be declared unconstitutional by 
the courts, such section only should be invalidated, and not the entire 
act. Naturally this would in any event be the effect of a decision of 
the Supreme court holding one section unconstitutional, but the authors 
of the act desired, if possible, to make more sure of it! The reconven- 
ing of the legislature to correct a mistake on the part of some official, 
whose duty it was to compare the original bill and amendments with 
the engrossed copy, has brought up the question as to whether it may 
not be possible in the future to prevent such slips. From our point 
of view, it is not such a wonder that a long bill, hurried through the 
legislature, just at the close of a session, should have been erroneously 
engrossed in its multifarious amendments, as, on the contrary, that the 
same thing does not happen more frequently. A great deal of hard 
work and much tension 1s put upon the officers of the legislature dur- 
ing the last two days of the session, and men are human. Some one 
has suggested, and we think it comes from one of the Orange editors, 
who has himself something to do with the legislation of the state, that 
if the two Houses were to adjourn when the end of practical legislative 
work is reached, for, say ten days, and then reconvened for a single 
day in order that they may receive vetoes from the Governor, or to 
correct inadvertencies, this would solve the problem. Others have 
suggested that there ought to be commissioners of revision, as there 
are in certain states, who will go over the measures before they reach 
the Governor, to see that they are in due form, etc. There is merit 
in both plans and we are not sure that each of them should not be 
adopted. We have long held that some one or more persons of legal 
skill should act as supervisor of passed bills, and perhaps of bills before 
they are passed. The laws of New Jersey are frequently drawn up by 
men who are not skilled in the drawing of acts, and, as a result, although 
they may have received the executive approval, they give constant 
trouble to the courts and to suitors. The mere reconvening of the 
legislature to correct errors, which the Executive may have discovered 
in bills, is hardly sufficient to reach the case of improperly drawn laws, 
and it is not fair to the Executive of a state to make him critic and 
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supervisor of the language of statutes. It is to be hoped that the next 
legislature will take this matter up in serious fashion and provide some 
proper means to reach the technical language of bills, as well as to put 
it within its power to correct speedily inadvertencies, which may not 
otherwise be observed until the acts come before the Executive. 





By virtue of the amended Bankrupt act, it is provided that the 
bankruptcy of a corporation shall not release its officers, directors or 
stockholders from any liability under the laws of a state or territory of 
the United States. “The Harvard Law Review” points out that this 
provision is presumably meant to overrule (?) such cases as Grain v. 
Marshall Paper Co., 180 Mass. 513. It may well be questioned, says 
the “Review,” whether the intention has been effectuated. Congress 
cannot change the conditions of a Massachusetts director’s liability, or 
of any state, if the state law requires, as a condition of charging a 
director that, not only shall judgment be given against the corporation, 
but that execution shall issue, and be returned unsatisfied, and these 
conditions must be fulfilled. If the corporation is discharged it seems 
impossible to fulfill them. “For precisely such a reason,” says 
the “Review,” “while the act of 1867 was in force, sureties on attach- 
ment bonds in Massachusetts were held to be discharged, by the dis- 
charge of the principal debtor, though the bankruptcy law provided 
that sureties should not be discharged. A state statute had to be passed 
to remedy the injustice. Hill v. Harding, 130 U. S. 699. The difficulty 
might easily have been met by denying a bankrupt corporation a dis- 
charge. The present act is the first to allow a corporation a discharge, 
and there is little to be said in favor of the innovation.” In Hill v. 
Harding, 130 U. S. 699, the United States Supreme court said that 
there is nothing in the Bankrupt act to prevent the rendition of a 
special judgment, whether the authority is exercised over the settled 
practice of the court, as in Illinois, or only by virtue of an express 
statute, as in Massachusetts. Such a judgment is not against the 
person nor property of the bankrupt, and has no other effect than to 
enable the plaintiff to charge the securities on a bond, or in case of a 
corporation, the stockholders, in accordance with the terms of their 
statutory liability. Making comments upon the foregoing, the “National 
Corporation Reporter” continues: “It is true that Congress cannot, by 
legislation, affect the directors, stockholders or officers’ liability, but, if 
such directors, officers or stockholders should take advantage of the 
bankrupt law, they would likely discover that the bankruptcy of the 
particular corporation has not released their statutory liability existing 
in the jurisdiction of the corporation’s home.” Quite likely; and the 
matter is not uninteresting in several of its phases. 


The new Immigration act passed by Congress raises the tax upon 
immigrants from one to two dollars per head, and gives the Bureau 
of Immigration the right to deport, within two years after their arrival, 
epileptics, persons who had been insane five years previous to their 
arrival in this country, and anarchists, or “persons who believe in the 
overthrow by force or violence of all governments, or the assassination 
of public officials.” While these provisions are excellent in themselves, 
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and discriminate against no class, race or social condition, nevertheless 
the whole subject of immigration is becoming such a serious one to 
this country that it ought to receive more attention than it does from 
the general public as well as the constituted authorities. For example, 
during the month of April it is expected that the immigrants who will 
reach New York City will not be far short of one hundred thousand 
in number! Can our country stand such an influx of foreigners, a large 
proportion of whom are unable to write, and who, while not paupers, 
are dangerously near the line, without its affecting the general social, 
moral and political future of America? If most of these immigrants 
came as agriculturists and went to the West and South for the purpose 
of laboring on the vast untilled lands of the Republic, one can readily 
foresee that in a few years they would be likely to make honest and 
industrious citizens. But they do not come, as a rule, with any such 
purpose. They either come under secret contracts to labor upon rail- 
roads or other large public enterprises, or they come because they have 
friends here who have written home to them that they can have absolute 
freedom in this country in all matters pertaining to private life. It is 
astonishing how America has assimilated the vast populations of Europe, 
which have been coming here during the past century, but there must 
be a point at which such assimilation will fail, and the Congress cannot 
too soon take up and perfect laws prohibiting that point to be passed. 


ANTIQUATED COURTS AND MISCARRIAGE OF JUSTICE. 


x. 





Judgments. 


Since the times of the Plantagenets the judgments in common law 
actions have run always in certain fixed forms of words. If the facts in 
controversy in the action showed a juridical right in one of the litigants 
which could not be protected or enforced by a judgment in one of those 
forms, the party was remediless in that court unless a statute could be 
found which armed the court with the special power necessary to admin- 
ister justice in such a case. And that is the system of procedure now 
prevailing in New Jersey. The maxim, “Where there is a right, there 
is a remedy,” as applied to common law procedure, is false, if by “right” 
we mean a right given by the law of the land. To tell the truth the 
maxim should read, “Where there is a remedy, there is a right.” To 
this day a court of common law has neither a form of judgment nor the 
power to prevent my neighbor from repeating his trespasses on my 
property after it has found him guilty of such a wrong and mulcted 
him in damages for it. It does not matter just now whether the want 
of power originated in the want of a form, or whether absence of a 
form was due in those early days to absence of power. Both the power 
and the form are wanting now in our Supreme court in such a simple 
case as I have just mentioned. The explanation of this curious mal- 
adjustment of our machinery of justice to the work of administering 
justice is to be found in the legal conceptions framed by our forefathers 
in the days of the Crusades. When the foundations of the English 
system of legal procedure were being laid in the twelfth and thirteenth 
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centuries the jurisdiction of the royal courts to hear any case was con- 
ditioned upon the authority conferred for that particular case by the 
original writ which the plaintiff procured from the Chancery court as 
the first step in his procedure.’ The jurisdiction, moreover, was limited 
to hearing and deciding the precise point which the writ stated and 
referred to the court for inquiry and decision. As that was always a 
single and simple question the writs at last fell into certain fixed formulae 
out of which grew the “forms of action;” and the judgments naturally 
fell into correspondingly fixed and simple forms of affirmative or nega- 
tive decision.” If the facts of the case would not fit into one of these 
forms of action, neither would the corresponding form of judgment fit 
the facts, and the party could have no relief. It was this narrowness 
in the play of judicial action in the courts of law which gave rise to 
the equitable jurisdiction of the chancellor, and, with many modifica- 
tions, the same narrowness hampers the courts which now do most of 
the work of litigation in our state. 

For example, my neighbor, John, alleges that a testator, of whose 
estate I am executor and trustee, damaged his (John’s) field by repeat- 
edly driving across it and trampling upon his crop, and that I, while 
administering the business of the estate, have continued the same prac- 
tice. He forbids me to trespass again and demands payment for the 
damages caused to him by my testator’s acts and by mine also. I reply 
that he knows well that he granted to testator the right to drive over the 
field; that I, as executor and devisee in trust, have succeeded to the 
right; that the people entitled to the estate insist upon my asserting 
it, and that I shall therefore continue to exercise it. Moreover, I remind 
him that when he granted the right of way, as one of the induce- 
ments thereto, testator had loaned him a sum of money for which I, as 
executor, now hold the note which he gave to testator in the trans- 
action. John denies the grant of the right of way, says he paid the 
note to testator, and, as we can agree on none of these points, we go 
to law. Now, if the quarrel were to be determined in a suit brought by 
John against me in one of the Superior courts of England, or Ireland, 
or Ontario, or Nova Scotia, or New Zealand, or South Australia, or 
Victoria,* or of almost any other English speaking self-governing 
community not in the United States, the whole controversy and 
every dispute in it could be finally settled in one law suit. After 
trial of the several issues of fact, in one or in separate trials, as 
the court might think just and convenient, the judgment would find: 
(1) How much, if anything, had been paid upon John’s note 
and the balance due upon it; (2) Whether or not my testator 
had, and | have, a right to drive across the field; (3) If no such right 
existed, then how much damage had been inflicted upon John by the 
trespasses of the testator and of his executor; (4) That the difference 
between the balance of the note and the amount of the damages should 

1 Bigelow, ‘‘ History Procedure in England,’’ p. 196; 1 Chitty’s Pleadings, p. 95. 
2‘*The formula in which the judgment was pronounced, acvording fo the result of the trial, being 
reduced to writing on the record, acquired in time, from similar causes, the same fixed and unalter- 


able character which distinguished the breve and the | eee gk each form of action given by the 
breve having an appropriate formula of jndgment.”’ 1 Burrill's Practice, p.16. The fixed forms of 


all kinds of judgments at common law in civil actions may be found in almost any book on common 


law practice ; see, for instance, 1 Burrill’s Pr., chap. IV. 
‘The reformed English procedure has been adopted in Ireland and in all of the English colonies 


mentioned above. 
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be paid to the party to whom it was due; (5) That I be forbidden by 
the injunction of the court from further trespassing.* It is true that 
the court could require separate suits to be brought if it appeared that 
a practical inconvenience would attend the trial of the different issues 
in one. But the party asserting such inconvenience must show it to 
the satisfaction of the court. I have not heard that the smallest difficulty 
has been found in practice in this method of comprehensive settlement 
of the whole controversy in the English procedure, and it has stood the 
test of an experience of nearly thirty years. 

But in New Jersey no court has authority to frame a judgment 
which could, in one suit, determine and finally settle all of these points 
in controversy. The decree of the Court of Chancery is flexible enough 
in form, but the court has no power to award damages. The judgment 
of a court of law, on the other hand, is among the most inflexible of 
legal instruments. There is no form known to a common law court 
in which a judgment could be framed in one action to settle the rights 
shown in such a case as the foregoing. If the right of way did not 
in fact exist, four law suits would be necessary in order to make com- 
plete settlement of the controversy according to the substantive rights 
of the parties, namely: (1) A suit at law by John against me as executor 
for the trespasses committed by my testator; (2) Another suit at law 
by John against me individually for the trespasses committed by me, 
though I had done the acts in the necessary discharge of my duties as 
executor and trustee, and at the request of the persons entitled to the 
estate; (8) A suit by him against me in Chancery to restrain me from 
further trespassing; and (4) A suit at law by me against John to recover 
the debt due upon the note. 

Under the artificial rules of our procedure it would not be possible 
to simplify the litigation except by leaving some point unsettled. The 
claim upon the note and the claim for the trespasses could not be settled 
in one suit, not because two suits are more convenient than one, but 
because one claim arises from contract and the other from tort. The 
claim for trespasses committed by testator and the claim for trespasses 
committed by his executor, even though both claims must be finally 
paid from the same estate, could not be settled in one suit, not 
because of any inconvenience in doing so, but because an artificial 
rule of law framed to fit the legal conceptions which Englishmen 
entertained in the Middle Ages forbids the uniting in one action 
of a claim against an estate and a personal claim against its executor; 
and a tort committed by the executor is, by a like technical rule, always 
a personal claim against him. The claim for an injunction could not be 
included in a suit for any of the other claims, not because of any reason 
founded in justice or common sense, but because the English judges in 
the days of castles, of battle-axes and of bows and arrows did not con- 


4 As stated in a previous article (No. VIII) the present English procedure permits a counter claim 
in contract to be set up ina suit by plaintiff fora tort, if the two claims can be conveniently tried 
together ; and the judgment will be framed to give defendant whatever relief he is entitled to by sub- 
stantive law. Claims by or against an executor or administrator as such may be joined with claims 
against him sy ~! provided the personal claims arise with reference to the estate whieh he rep- 
resents. Order 18, Rule 5. Since the Judicature Act of 1873, the English courts constantly grant in- 


ag ey oa in actions on common law rights. The writ of injunction is abolished. All injunctions are 
n the form of judgments or orders of court. Order 50, Rule 11. 
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ceive the idea of the prevention of an injury as a function of their courts 
nor frame a form of judgment to give effect to such a function.® 


Jersey City, April, 1903. 


CHARLES H. HARTSHORNE. 


5 There appears to have been an exception in actions of waste, in which, at an ancient day, the 
court of law could forbid further waste. 2 Pollock & Maitland, History of English Law, p. 596. 


(To be Continued. ) 





BRISTOL v. SEBRERY. 


(N. J. Court of Chancery, February 16, 1903.) 


Married woman— Right of 
action—Parties—Interest of hus- 
band.—1. Since the passage of 
section 11 of the Married Woman’s 
act (2 Gen. St., p. 2014, Sec. 11), 
a wife may bring a suit for the 
protection of her property in her 
own name, without joining her 
husband as a party to the suit. 
This statute enables the wife to sue 
as a feme sole, but does not require 
her to do so. If she desires to 
make her husband a party to the 


has an equity in lands to which his 
wife holds title, which this court 
will recognize. He has power, by 
refusing to join in her deed, to pre- 
vent her from conveying her lands; 
and if a child be born during the 
coverture, and the husband sur- 
vives the wife, he will take an 
estate by the curtesy (complete) in 
lands whereof she died seized of an 
estate of inheritance. 3. Having 
this equity, he is a proper party to 
a suit brought by the wife to pro- 





tect her lands. It is, however, 
misjoinder to make him co-com- 
plainant with his wife. If he is 
made a party, it should be as 
defendant. 


suit, she must follow the mode of 
procedure observed before the 
adoption of section 11, and sue by 
her next friend, making her hus- 
band a defendant. 2. A husband 


Bill by Anna C. Bristol and Samuel A. Bristol against Amory T. 
Skerry and others. Demurrer to bill sustained. 

Mr. W. A. Stryker for demurrant. 

Messrs. Smith & Brady for complainant. 

GREY, V. C.: The bill in this case is filed by Anna C. Bristol and 
Samuel A., her husband, alleging that Anna is the sole owner in fee 
simple of a farm in Hunterdon county. The bill charges that the 
defendants, by increasing the height of their mill dam, have caused the 
natural flow of a river to be checked, and the waters thereof to flow 
back upon the lands of the complainant wife, to the continuous and 
permanent injury of her lands. The defendants demur to the bill 
because the husband, Samuel A. Bristol, is made a party complainant, 
when it does not appear anywhere in the bill that he has any interest 
in the matters in dispute. This is the sole ground upon which the 
demurrer was argued. 

Before the passage of the Married Woman’s act of 1852 a married 
woman might have been interested in lands in two different ways: She 
might have had the legal title to lands come to her by deed, devise or 
descent. In land of which his wife became so seized of an estate of 


inheritance, the husband was instantly vested of an estate by the curtesy 
The wife’s property became liable to be taken for the payment 


initiate. 
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of the husband’s debts, and also to his disposition, for he could convey 
his wife’s lands, at least during the coverture, and in case a child was 
born, and the husband survived the wife, during his life. The obvious 
inequity of this situation led to the creation of a peculiar equitable 
interest for the protection of the wife from the distresses occasioned by 
the rigid rules of the common law. This was the other way in which 
a wife might, before the act of 1852, have an interest in lands. This 
interest originated by marriage settlement, by deed or by devise, creat- 
ing a trust for the wife’s separate use, with powers enabling her to 
deal with the property. She was deemed to be, with respect of such 
property, a feme sole. Her interest in the lands so set apart for her 
benefit was called her “separate estate.” Her action in protection of 
such property, or attacks upon it by others, was within the cognizance 
of the equity courts. Tullett v. Armstrong, 1 Beav. 21. A caustic 
review of the origin and growth of this separate estate of the wife, from 
the point of view of a common-law jurist, may be found in the opinion 
of Chief Justice Beasley, speaking for the Court of Errors and Appeals, 
in the case of Perkins v. Elliott, 23 N. J. Eq. 527. 

While this was the state of the law, a husband who might have had 
an estate by the curtesy initiate in lands wherein his wife held title 
was held to be a necessary party to any bill filed respecting those lands. 
The mode of procedure then was that the wife, when seeking to protect 
her separate property, sued by her next friend; making her husband 
a party defendant, in order that he might contest, if he wished, her 
claim that the property in question was in fact her separate property, 
and show her claim to be incompatible with his marital rights, for she 
might have held the title, and the husband would then have had a 
curtesy. Story, Eq. Pl. Sec. 68; Sigel v. Phelps, 7 Sim. 239; Wake v. 
Parker, 2 Keen 59. Though Sir John Leach, in Smyth v. Myers, 3 
Madd. 475, in a suit where a wife had a separate estate, and sued, 
naming her husband as next friend, granted a motion made by the plain- 
tiff to strike out the name of a husband as next friend, and make him a 
co-plaintiff, declaring that, although the wife’s claim to separate prop- 
erty was against jus mariti, yet the husband, by joining as co-plaintiff, 
would admit the statement in the bill that the property in question was 
the separate property of the wife, and that this would answer all the 
purpose of making him a defendant. Under the earlier cases a bill filed 
by husband and wife as co-complainants was held to be the suit of the 
husband alone, and the wife was not bound by any of the allegations 
in such a bill in any future litigation. See, in Johnson v. Vail (1862), 
14 N. J. Eq. 426, and cases there cited, an interesting discussion of the 
subject by Chancellor Green. In 1852 the Married Woman's act 
destroyed the common-law estate of tenancy by the curtesy initiate. 
Porch v. Fries (1867), 18 N. J. Eq. 208. But as it gave the wife no 
power to dispose of her lands without the husband’s joining in her 
deed, the husband’s estate by the curtesy might still arise, upon her 
death seized of an estate of inheritance; a child having been born of 
the marriage. Id. 209; Naylor v. Field (1861), 29 N. J. Law 292. Since 
the passage of the Married Woman’s act of 1852, making lands, the 
legal title to which stands in the wife’s name, free from the husband's 
control or debts, such property has also come to be designated the 
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“separate estate” of the wife. Although the Married Woman’s act of 
1852 destroyed the husband’s estate by the curtesy initiate in lands 
wherein his wife held title, he yet has control over her disposition of 
those lands, for she has no power to convey them unless he joins in 
her deed; and he still has a possibility that a child may be born of the 
marriage, and that he may survive his wife, and thus become seized 
of an estate by the curtesy complete. Since the passage of that act the 
husband has been declared to be a necessary party to a suit begun by 
a wife, through a next friend, for her separate estate. Objection was 
made to the nonjoinder of the husband, and it was declared to be well 
taken. Tunnard v. Littell (1872), 23 N. J. Eq. 269, following Johnson 
v. Vail, ubi supra, holding that the husband is a necessary defendant. 
The husband’s interest even in the distinctly separate estate of the wife 
was in these cases held to be sufficient to make the wife’s suit defective 
unless he was made a party defendant. In Johnson v. Vail the husband 
appeared as next friend of the wife, but was not joined as a party in the 
bill, either as complainant or defendant. The case was presented on 
an order to show cause why an injunction should not issue, etc. It 
was held that, although the husband was a_ necessary party, it would 
be a misjoinder to make him a plaintiff, and that he must therefore be 
made a defendant. In Barrett vy. Doughty (1874), 25 N. J. Eq. 379, 
the bill was filed by husband and wife as co-complainants. A demurrer 
ore tenus because of the misjoinder of the husband as complainant was 
allowed, and it was ordered that he be made a defendant. In Tantum 
v. Coleman (1875), 26 N. J. Eq. 131, to a bill filed by a wife, a plea 
setting up the coverture, and the nonjoinder of the husband as com- 
plainant, was held to be bad, because he was neither a necessary nor a 
proper party complainant with her. In Paulison v. Van Iderstine (1877), 
28 N. J. Eq. 310, a bill by husband and wife as co-complainants, filed in 
respect to the wife’s separate estate, was held to be a misjoinder, 

The uniform course of decision up to the year 1877, in cases such 
as that presently under consideration, declares that the husband was a 
necessary party, but that it was a misjoinder to make him a co-com- 
plainant with his wife. He must be made a defendant. While this 
was the state of the law, the revision of the Married Woman’s act 
(Revision 1877, p. 638, Sec. 11, now 2 Gen. St., p. 2014, Sec. 11), was 
enacted. This statute enables a married woman to maintain an action 
in her own name, without joining her husband therein, for the recovery 
of all damages done to her separate property, and gives her the same 
remedy for the protection of such property as if she were an unmarried 
woman, and declares that in any proceedings it should be sufficient to 
allege such property to be her property. Since this statute it has been 
held that the husband is not a necessary party to a suit brought by a 
wife to protect her property, and demurrers to bills of complaint filed 
by the wife because of the nonjoinder of her husband as a party in 
such suits have been overruled. Castner v. Sliker (1887), 48 N. J. Eq. 
9, 10 Atl. 493; Young v. Young (1889), 45 N. J. Eq. 41, 16 Atl. 921. 
The reasons for holding the association of the husband with the wife 
as co-complainant to be a misjoinder have been somewhat shaken by 
the effect of the statute of 1852, which destroyed the husband’s estate 
by the curtesy initiate in lands to which the wife held title, and thus 
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left him less ground of dispute with his wife as to whether the lands 
affected by her suit were in fact her separate property, held in trust for 
her, or lands to which she held title. The cases of Johnson v. Vail, 
Barrett v. Doughty and Paulison v. Van Iderstine, ubi supra, decided 
after the act of 1852, however, all hold that it is a misjoinder to associate 
the husband as co-complainant with the wife in a suit to protect lands 
owned by her. The grant of power to the wife to sue alone, without 
joining her husband in her suit, given by section 11 of the Revision of 
1877 (now 2 Gen. St., p. 2014, Sec. 11), if acted upon by the wife by 
suing alone, would seem to relieve the procedure from the presumption 
above referred to, which held a suit brought by husband and wife to be 
the suit of the husband only, and not binding on the wife. The power 
given to the wife by section 11 is, however, a mere enabling act. She 
is empowered, but not required, to sue in her own name, without making 
her husband a party. If she sues without him she may do so in her 
own name, as sole complainant, under the power given her by section 
11. If she desires to make him a party, she must follow the practice 
established by the modes of procedure in such cases before the enact- 
ment of section 11, and sue by her next friend, making her husband a 
party defendant. 

It is claimed by the demurrant that the husband has no interest in 
the subject-matter of the suit, and that he cannot properly be a party 
to it. This view cannot be accepted. The statutes of 1852 and 1877 
did not deprive the husband of all interest in his wife’s property. They 
secured its enjoyment to her, and enabled her to sue as a feme sole 
to protect it; but he still has an equity which this court will recognize, 
and which makes him, though not a necessary, yet a proper, party to his 
wife’s suit. He still has power to prevent his wife from conveying 
her lands, for her deed made without his joining in making it is a 
nullity. If a child be born during the coverture, and he survives his 
wife, he will yet take in them an estate by the curtesy complete. If his 
wife succeeds in this suit the permanent value of her lands, and conse- 
quently of the husband’s possible interest, will be increased. If she 
fails the value of the husband’s equity may be lessened. Equity has 
recognized his interest as worthy of its protection. In Speakman v. 
Tatem, 48 N. J. Eq. 136, 21 Atl. 466 (affirmed on appeal), a husband 
had joined a wife in conveying her lands to a trustee. His marital 
right to her real estate thus conveyed was held to form a sufficient con- 
sideration for a postnuptial settlement by which an interest was secured 
to the husband, and his rights under that settlement were enforced. The 
practice since the Married Woman’s act of 1852 seems to be established, 
that, in a suit for the protection of a married woman’s property, her 
husband should not be joined with her as a co-complainant. Johnson v. 
Vail, and cases above cited. The husband is not a necessary party to 
such a suit, since the Revision of 1877, but is a proper party defendant, 
by reason of his interest in the subject-matter of the suit. 

The demurrer must, therefore, be sustained on the ground of the 
misjoinder of the husband as co-complainant with his wife, with costs 
to the defendant, and leave to the complainant wife to amend by strik- 
ing out the name of the husband as complainant. If she wishes to make 
her husband a party it must be as a defendant, and in such case her 
suit must be in the name of her next friend as complainant. 








138 





THE NEW JERSEY LAW JOURNAL. 


WALLACE v. WALLACE. 


(N. J. Court of Errors and Appeals, March 2, 1903.) 


Divorce — Jurisdiction — Resi- 
dence.—Where the proofs in an 
action for divorce show that the 
residence of the complainant in this 
state was acquired with the animus 
manendi, corroborated by satisfac- 
tory evidence as to such intention 


ject in coming into the state was to 
obtain a divorce, while it is a per- 
tinent fact to be considered in 
determining the bona fides of her 
residence, is neither a controlling 
circumstance, nor a bar to her 
right to obtain a divorce under our 





on her part to reside permanently _ statute. 


in the state, her avowal that her ob- 


Appeal from Court of Chancery. 


Bill by Hester Wallace against William Wallace for divorce. 
a decree dismissing the appeal, plaintiff appeals. Reversed. 

The appeal in this case was from a decree advised by Vice Chan- 
cellor Pitney, dismissing a bill for divorce. The opinion is reported in 
62 N. J. Eq. 509, 50 Atl. 788. 

The reference in this cause had been made to Frederick Adams, 
Esq., one of the special masters in Chancery, and depositions were taken 
before him; he made his report on the 28th day of August, 1901, and 
therein stated that he had reached the following conclusions on the law 
and on the facts: 

(1) A person may legitimately move to another state in order to 
avail himself or herself of the laws of that state. This is a general rule, 
applicable to suitors in divorce cases, as well as to other persons. Con- 
sequently an avowal that the object in moving to another jurisdiction 
was to get a divorce does not show illegality or even impropriety of 
motive, though it may well induce the court to require strict proof of 
residence in good faith. Streitwolf v. Streitwolf, 58 N. J. Eq. 563, 41 
Atl. 876, 43 Atl. 683; Pohlman v. Pohlman, 60 N. J. Eq. 28, 46 Atl. 658. 
Chancellor Green, in Brown v. Brown, 14 N. J. Eq. 78, leaned to the 
opposite conclusion, but the decree in that case was reversed by the 
unanimous vote of the Court of Errors. The grounds of reversal do 
not appear, as the opinion prepared by Chief Justice Whelpley was 
lost in the hands of the reporter. Brown v. Brown, 15 N. J. Eq. 499. 

(2) Since mere residence, without an animus manendi, will not 
support a divorce suit, the existence of the animus manendi must be 
proved as fully as other material facts are required to be proved. The 
sworn statement of the complainant is not enough. It must be cor- 
roborated by facts preceding and attending the change of residence. 
Tracy v. Tracy, 62 N. J. Law 807, 48 Atl. 533. 

(3) The facts elicited by the re-examination of the complainant and 
Mrs. Boulanger corroborate, beyond a reasonable doubt, the complain- 
ant’s declaration that her intention is to reside permanently in New 
Jersey. It is to be remembered that the complainant was married at 
seventeen, was a mother at eighteen, and was deserted by her husband 
and left to support herself and her child when only twenty-four. It was 


From 


natural and almost inevitable that she should resume her place in the 
household of her mother, who is a woman of evident force and capacity; 
that she should rely on her mother’s aid, and conform to her mother’s 
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plans. It appears that Mrs. Boulanger, though she was born in New 
York City, and has married two men who lived and did business in 
New York, is yet very much of a New Jersey woman. Her father, 
Charles Hertel, spent most of his life in Jersey City, where he carried 
on the trade of wood turner. Her three brothers, Joseph, William and 
Charles Hertel, were born and now reside in Jersey City, and have 
always lived and done business there. She has no relatives living in 
New York City. When her last husband, Cammillie Boulanger, died in 
September, 1896, she had to make a living for herself, and to contribute 
according to her ability to the support of her two children and grand- 
daughter. After keeping boarders for not quite a year in New York 
City, she moved in November, 1897, to Jersey City, where prices were 
lower than in New York City, and has lived there ever since, near to 
her three brothers, and both she and her daughter, who is a member of 
her household, do work on neckties for a New York business house. 
Her son, who is an actor, and who is on the road a good deal, lives with 
her and votes in Jersey City. Mrs. Boulanger testifies that her brother, 
Joseph Hertel, who is a real estate man, advised her to move to Jersey 
City on the ground of economy. This was evidently good advice, and 
that she should take it was the obvious and judicious thing to do. She 
and her daughter both testify that they do not intend to leave Jersey 
City, but that they expect to remain there. I not only see nothing in 
the cause to discredit their testimony on this point, but am persuaded 
of its truth. 


Mr. Thomas S. Henry for appellant. 


VROOM, J. (after stating the facts): The report of the special 
master sets forth in a clear and concise manner all the essential features 
of the testimony taken in this cause and necessary to its determination. 
Based upon this testimony, the finding was that the complainant’s act 
in moving into this state for the purpose of getting a divorce did not 
show either illegality or impropriety of motive, and that at the time 
of exhibiting her bill she had an actual residence in this state to support 
a divorce, shown by her intention to reside here permanently, and proven 
not only by her own testimony, but corroborated beyond a reasonable 
doubt. A careful examination of the testimony has satisfied me that 
the conclusions reached by the master are correct. 

Admittedly the only question in the case is that of the actual resi- 
dence or domicile of the complainant, and whether this residence was ' 
such as entitled her to maintain this suit for divorce. There is no dispute 
as to the fact that the residence of the defendant was in New York, and 
that no service of process was had upon him within the jurisdiction of 
New Jersey, he having been brought into court by service of notice as a 
nonresident defendant in New York, in accordance with the provisions 
of our statute and the practice of the Court of Chancery. In dismissing 
the complainant’s bill, the court below held that when a complainant in 
a divorce suit has been deserted in another state, and has moved into 
New Jersey for the purpose of securing a divorce in such state, she 
acquired no domicile, such as to give to the courts of this state jurisdic- 
tion, where no service of process is had on the defendant in New Jersey. 
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It is not deemed essential for the determination of this case to 
enter upon either an extended consideration of the extraterritorial service 
of notice, or of the power to grant a divorce based upon an extraterri- 
torial service. That such decree may be made, and that it will have 
extraterritorial force, is settled in this court by the case of Felt v. Felt, 
59 N. J. Eq. 606, 45 Atl. 105, 49 Atl. 1071, 47 L. R. A. 546, 83 Am. St. 
Rep. 612, and I agree with the learned vice chancellor that “it has been 
finally determined in the great majority of jurisdictions, including the 
Supreme court of the United States, as the final arbiter, that such a 
decree may be made which will have extraterritorial force.” Atherton 
v. Atherton, 181 U.S. 155, 21 Sup. Ct. 544, 45 L. Ed. 794. In this case 
Mr. Justice Gray presents a very careful exposition of the question, 
and cites and comments at length upon the decisions of the courts of 
the different states. In order, however, to render the divorce valid, 
either in the state in which it is granted or in another state, there must, 
unless the defendant appeared in the suit, have been such notice to him 
as the law of the first state required. Atherton v. Atherton, supra; 
Cheely v. Clayton, 110 U. S. 701, 4 Sup. Ct. 328, 28 L. Ed. 298. 

The statute of this state, in defining the causes for which divorces 
may be decreed by our courts, provides, “or when the complainant or 
defendant shall be a resident of this state at the time of filing the bill 
of complaint and the complainant or defendant shall have been a resi- 
dent of this state for the term of two years, during which such desertion 
shall have continued.” In the case of Tracy v. Tracy (in this court), 62 
N. J. Eq. 810, 48 Atl. 533, the definition of residence is adopted as the 
place where a person’s habitation is fixed, without any intention of 
removing therefrom, and it was well said by the special master in his 
finding in this case that mere residence, without an animus manendi, 
will not support a divorce suit, and that the animus manendi must be 
proved as fully as other material facts are required to be proved. 

But it was insisted by the learned vice chancellor, in addition to the 
requirements of the statute as to residence as above defined, the residence 
cannot be acquired with the desire or intention to procure a divorce. 
On page 519, 62 N. J. Eq., 50 Atl. 792 (Wallace v. Wallace, supra), he 
says: “It has been my rule, and I believe that of the other members 
of the court, not to grant a decree for divorce for desertion based upon 
a service out of the jurisdiction and a domicile not matrimonial, unless 
such domicile has been acquired under circumstances showing sufficient 
and controlling reasons for its acquisition, other than the desire to pro- 
cure a divorce, and certainly never when the avowed object was to 
obtain that relief.” 

The practical effect of this doctrine is to prevent a citizen who 
removes into this state from another, even though such removal be made 
bona fide with animus manendi, from acquiring a residence here sufficient 
to sustain an action for divorce, unless some reason for acquiring such 
residence be shown other than the desire to procure a divorce; its legal 
effect is to substitute for the public policy established by the legislature 
a judicial policy of contrary import. I concur entirely in the principle 
laid down by the special master in this case, that a person may legiti- 
mately move to another state in order to avail himself of the laws of 
that state, and this includes necessarily the right to remove into the 
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jurisdiction of this state for the purpose of procuring a divorce, the 
only requirements being absolute good faith in the taking up of such 
residence and of the animus manendi. In other words, the factum of 
residence and the animus manendi prove the domicile. Magowan v. 

Magowan, 57 N. J. Eq. 324, 42 Atl. 330, 73 Am. St. Rep. 645; Harral v. 
Harral, 39 N. J. Eq. 285, 51 Am. Rep. 17. 

It is true that Chancellor Green, in the case of Brown v. Brown, 14 
N. J. Eq. 78, refused a divorce because “the actual residence in this state 
was adopted under circumstances which warrant the conclusion that the 
change of residence was made for the purpose of obtaining a divorce,” 
and yet the decree in that case was unanimously reversed in this court. 
The opinion of Chief Justice Whelpley in the court was not filed nor 
reported, yet there appears no warrant for assuming that such reversal 
“may have been based upon a different view of the facts.” The opinion 
of Chancellor Zabriskie in Coddington v. Coddington, 20 N. J. Eq. 263, 
states the grounds upon which Brown y. Brown was reversed in this 
court. He says, on page 265: “And it was well understood that the 
last case (Brown v. Brown) was reversed in the Court of Appeals on the 
ground that the chancellor held that, notwithstanding the act of 1857, 
a residence of five years during the desertion was still required (the 
complainant had resided in the state more than three years during the 
desertion); and also because the chancellor held that a residence resumed 
in this state, seemingly for the purpose of bringing a suit, although 
there was an actual change of residence, was not sufficient under the 
requirements of the act.” 

This extract from the opinion of Coddington v. Coddington, it seems 
to me, leaves no doubt whatever as to the grounds of the reversal of this 
court of the decree in Brown v. Brown. 

In the case of Tracy v. Tracy, 62 N. J. Eq. 807, 48 Atl. 533, this 
court held that “the fact that a person comes into a state for a specified 
purpose does not necessarily prevent him from procuring a residence, 
if at the time of coming he has no definite idea of removing from 
the state when that purpose is accomplished, or at some definite 
period.” The case of McGean v. McGean (N. J. Err. and App.), 49 Atl. 
1053, in this court, was not decided upon the question of the bona fides 
of the residence of the petitioner in this state. The affirmance of the 
decree below was expressly put upon the ground that the petitioner had 
failed to establish the desertion of the defendant for the statutory period 
by that quantum of proof which the law requires. 

' | do not understand that the decision in Sweeney v. Sweeney (N. J. 
Ch.), 50 Atl. 785, referred to in the opinion below, comes to the same 
conclusion as that reached by the vice chancellor in this case. The 
chancellor in that case says, in referring to the proofs, that “they would 
perhaps justify the conclusion that the alleged residence was acquired 
with the main and predominant intent to enable the petitioner to seek 
relief for the desertion she complained of;” but he continues, “Without 
reference to that phase of the case, I feel bound to say that petitioner 
had not, at the acquisition of the alleged residence, the animus manendi 
in New Jersey which is essential to give jurisdiction to this court, or 
at least to leave the matter in such serious doubt that jurisdiction ought 
not to be assumed therein.” It was upon this ground, and the fact 
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that the proofs failed to show a willful or obstinate desertion, that the 
decree was not granted. 

The proofs in this case showing that the residence of the complain- 
ant was acquired with the animus manendi, and that she is corroborated 
by satisfactory evidence as to her intention to remain permanently in 
New Jersey, the avowal on her part that her object in moving into the 
state was to obtain a divorce cannot affect the bona fides of her residence, 
or her right to a divorce under the provisions of our statute. 

The decree below should be reversed. 





STATE v. KENILWORTH. 


(N. J. Supreme Court, February 24, 1903.) 


Disorderly persons—Practice of that persons who use palmistry 
palmistry—The act concerning shall be adjudged disorderly and 
disorderly persons (P. L. 1898, p. punished. 

942) is valid in so far as it declares 


Zoza Kenilworth was convicted of violation of a state ordinance, 
and brings certiorari. Affirmed. 
Argued November term, 1902, before Hendrickson and Dixon, JJ. 


Mr. H. Wootton for the state. 

Mr. R. H. Ingersoll for defendant. 

DIXON, J.: The prosecutor was convicted before the recorder of 
Atlantic City, and fined for “pretending to use and using palmistry” in 
violation of section 1 of the act concerning disorderly persons (P. L. 1898, 
p. 942). The language of the enactment so far as now pertinent is, “all 
persons who shall use or pretend to use or have skill in physiognomy, 
palmistry or like crafty science * * * shall be deemed and adjudged 
to be disorderly persons.” This provision has been part of our statutory 
law since June 10, 1799 (Paterson’s Laws, p. 410). 

One reason urged by the prosecutor of this certiorari for quashing 
his conviction is that the enactment is unconstitutional, but with this 
concession, that if palmistry is found to be a crafty science then the 
objection will not hold. Undoubtedly, within the intent of this statute, 
palmistry is a crafty science, that is, one by which the simple-minded 
are apt to be deceived. So much is plainly indicated by the collocation 
of words, “palmistry or like crafty science.” It was so used by the 
prosecutor when, from the lines on the palm of the complaining witness, 
he foretold the age at which the witness would marry and the duration 
of his life. If ever there shall be discovered any rational evidence that 
palmistry is a real science, its use for honest purposes will pass beyond 
the range of this statute; but in the present case the use of palmistry was 
plainly within the prohibition. We find no reason for denying the 
validity of the act. 

The only other objection to the conviction is that the act (section 
36) authorizes a conviction only on the oath or affirmation of one or more 
“creditable” witnesses, while the record of conviction shows that it was 
based on the testimony of a “credible” witness. The use of the word 
“creditable” to signify “worthy of belief” is said by lexicographers to 
be obsolete; and antiquity cannot be invoked to justify its use here in 
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that sense, for it was introduced by our act of 1888 (P. L. 1888, p. 249). 

Nevertheless, we think such is its significance in this statute, and by a 

“creditable witness” is meant one whose testimony is worthy of credit, 

credence, belief; that is, in more modern phrase, a credible witness. 
The conviction should be affirmed, with costs. 





NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions.) 


Married woman’s conveyance—Contract—Acknowledgment.—P. L. 
1898, p. 685, Sec. 39, provides that no interest of a feme covert in lands 
shall pass by her deed or conveyance without previous acknowledgment 
made by her, apart from her husband, that the same is her voluntary act, 
without fear, threats or compulsion of her husband. Held that, where 
a contract by a married woman and her husband to convey her lands 
is not acknowledged by her as required by the statute, the vendee can- 
not enforce the contract. Schwarz v. Regan. (Mr. Frederick Jay for 
complainant. Mr. Henry Hahn for defendants). Opinion by EMERY, 
V.C., January 6, 1903. 


Foreign corporations—Stockholders—Right to sue.—A bill by a 
stockholder of a foreign corporation will lie against the corporation and 
others, where it could have sued as complainant in its own name, is a 
necessary party to the suit, and is made defendant only because controlled 
by the officers and directors, whose dealings with its assets are ques- 
tioned by the bill. Wilson v. American Palace Car Co. (Mr. R. H. 
McCarter for the plea. Mr. E. A. Keasbey for complainant). Opinion 
by EMERY, V. C., February 138, 1903. 


Fraudulent conveyance—Suit to set aside—Foreign judgment.—A 
creditor of a living debtor, to maintain a suit to set aside a fraudulent 
conveyance, must have a lien, which is not created by a foreign judg- 
ment. Guy B, Waite Co. v. Otto. (Mr. Minturn for complainant. Mr. 
George J. Jaeger for defendants). Opinion by EMERY, V. C., February 
18, 1903. 





Mechanics’ lien—Stop notice—Payments to contractor.—l. A stop 
notice served in accordance with the requirements of section 3 of the 
Mechanics’ Lien act (Gen. St., p. 2073) obliges the owner of a building 
being erected under a filed contract to retain for the benefit of noticing 
creditors any part of the contract price which may have become paya- 
ble, but which has not been paid to or assigned by the contractor, at 
the time when a stop notice is served, and also all money which may 
thereafter come to be payable under the contract. 2. The fifth section 
of the supplement of 1895 to the Lien act (now section 5 of the revised 
Lien act of 1898, p. 539), as interpreted by the Court of Appeals in the 
case of Slingerland v. Binns, 39 Atl. 712, 56 N. J. Eq. 415, does not 
relieve the owner from the requirement to retain moneys, part of the 
contract price actually in his hands, unpaid to and unassigned by the 
contractor at the time a stop notice is served upon him, whether such 
moneys are by the terms of the contract due and payable or not. The 
purpose of section 5 is to make the owner, in case he pays an install- 
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ment of the contract price in advance of the time when by the contract 
it comes to be due, liable to any claimant who serves a stop notice before 
such installment comes to be due. 3. The effect of the statute, as con- 
strued by the Slingerland decision, being to create an inchoate lien in 
favor of workmen and materialmen upon all installments of the contract 
price up to the time when by the contract they come to be payable, 
an owner noticed to retain an installment of the price remaining in his 
hands after it has become due cannot pay it out, relying upon reimburs- 
ing himself out of an installment yet to come due, for this would defeat 
the inchoate lien of workmen and materialmen in the latter installment. 
Kreutz v. Cramer. (Messrs. Higbee & Endicott for complainant. 
Messrs. Thompson & Cole for defendant, Somers Lumber Co. Mr. 
William M. Clevenger for defendant, Cramer. Mr. R. H. Ingersoll for 
defendant, Mulock). Opinion by GREY, V. C., March 19, 1903. 


Lands under water—Constitutional law—Grant.—1. By force of 
article 4, Sec. 7, par. 6, of the state constitution, coupled with an act 
(P. L. 1894, p. 123), lands under tide water, belonging to the state of 
New Jersey, are irrevocably devoted to the support of free schools. 2. 
The provisions of an act (P. L. 1901, p. 374) which confers power upon 
the Board of Riparian Commissioners to make a grant of such lands 
to certain cities for a nominal consideration is unconstitutional, and a 
grant made to Atlantic City under color of this provision is void. Hen- 
derson v. Atlantic City. (Mr. George A. Bourgeois for complainants. 
Mr. Henry Wootton for defendants). Opinion by REED, V. C., March 
21, 1903. 


Mortgages—Foreclosure—Evidence.—1.—Where a deed provided 
that it was subject to a mortgage by the grantor to a third person, and 
a mortgage given by the grantee for a part of the price obligated the 
latter to pay the debt secured within five years, with lawful interest, and 
contained no provision making such payment conditioned on a previous 
discharge of the prior mortgage by the mortgagee, evidence of a parol 
contract, by which the grantor agreed to pay such prior mortgage within 
such time, was inadmissible as contradicting the written contract. 2. 
Where a grantor was not bound under a deed to pay off an incumbrance 
on the land as a condition to foreclosing a mortgage for purchase money, 
a tender of the amount of the mortgage, on condition the mortgagee 
would satisfy the incumbrance, was ineffectual. Mott v. Rutter. (Mr. 
John B. Slack and Mr. Charles Ewan Merritt for complainant. Mr. 
Charles A. Baake and Mr. John J. Crandall for defendants). Opinion 
by GREY, V. C. (orally), February 9, 1903. 


Custody of child—Habeas corpus.—In habeas corpus, under P. L. 
1902, p. 264, Secs. 9, 12, by a father, to obtain the possession of his 
children from his wife, living separate from him, under the provisions 
of section 9, that the rights of both parents, in the absence of misconduct, 
are equal, and the welfare of the children shall determine the custody, 
the fact that a wife, who left her husband’s house because he ordered 
her to do so and who had not been asked to return, remained separated 
from him, does not show such misconduct on her part as to deprive 
her of the custody of their children of tender years, where, in the opinion 
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of the chancellor, their happiness and welfare would be promoted by 
awarding the custody to her. Carson v. Carson. (Mr. William S. 
Angleman for petitioner. Mr. Samuel S. Swackhamer for respondent). 
Opinion by EMERY, V. C., February 13, 1903. 


Divorce—Drunkenness—Separation—Duty of husband.—1. Where 
a separation between husband and wife occurs because of the drunken- 
ness and cruelty of the husband, on failure of the husband to reform, 
and after such reformation, and within two years, to seek out his wife, 
and apply to return, giving her reasonable assurances of the sincerity 
of his reformation, a divorce for desertion is properly granted. 2. Upon 
an issue as to whether a husband, who had become separated from his 
wife because of his drunkenness and cruelty, had within two years 
reformed his habits and offered to resume marital relations, the evidence 
showed that a person who, at his request, had talked te the wife about 
a reconciliation, had advised the wife not to live with her husband, and 
had told him that she had given this advice. The only other witness to 
prove the husband’s reformation was the man who kept the saloon in 
which the husband was employed, and his statements as to the husband’s 
drinking habits and disposition when drunk were opposed to the weight 
of evidence. Held, that a reformation and desire to return was not 
sufficiently established. Jerolaman v. Jerolaman. (Mr. A. A. Clark for 
petitioner. Mr. Samuel S. Swackhamer for defendant). Opinion by 
EMERY, V. C., February 18, 1903. 


Action against wife—Husband as defendant.—Inasmuch as a hus- 
band’s power of veto over the wife’s conveyance of her own land enables 
him to retain in his wife’s name the title to any lands of which she may 
be seized during coverture, so that in case she dies seized of an estate 
of inheritance, a child having been born of the marriage, an estate by 
curtesy vests in him, the husband is a proper party defendant in a suit 
against the wife to set aside a deed to her. Decker v. Panz. (Mr. 
Leverett Newcomb for the motion. Mr. William E, Zellers opposed). 
Opinion by GREY, V. C. (orally), February 16, 1903. 
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(Abstracts of Recent Opinions.) 


Quo warranto—Title to office—Chosen freeholders—Constitutional 
law.—1. The title of the relator as well as the respondent may be 
inquired into under the act, entitled “An act in relation to the writ of 
quo warranto,” approved February 18, 1895 (P. L. 1895, p. 82). 2. The 
act entitled “A supplement to an act to incorporate the chosen free- 
holders in the respective counties of this state,” approved March 24, 
1899 (P. L. 1899, p. 427), in so far as it requires a majority vote to elect 
such freeholders in all townships, except in townships in counties of the 
first class, is unconstitutional, because in this respect special. 3. The 
provision of our election law which declares that “every person shall be 
entitled to vote in the election district in which he actually resides and 
not elsewhere” will not be held to disfranchise voters who vote at a poll- 
ing place selected and advertised by the proper officers as the polling 
place of the district in which such voters reside, notwithstanding the 
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place so selected, but at which the election is otherwise lawfully held, is 
outside the territorial limits of the election district for which it is pro- 
vided; no fraud or other harm being shown or charged. Otis v. Lane. 
(Mr. I. W. Carmichael for plaintiff in error. Mr. George Reynolds and 
Mr. John G. Horner for defendant in error). Opinion by FORT, J., 
March 2, 1903. P 


Taxes—Collection—Township collector—1. Taxes are purely of 
legislative creation, hence a special method prescribed by statute for 
their collection or devolution must be pursued to the exclusion of others 
based upon the general principles of law. 2. Section 24 of the General 
Tax act (Gen. St., p. 3285) makes it the duty of the township collector 
to pay the moneys collected in his township for county purposes to the 
county collector. Held, that (nothing more appearing) an action by the 
county against the township for such moneys will not lie. Board of 
Chosen Freeholders of Atlantic County v. Inhabitants of Weymouth Tp. 
(Mr. E. A. Higbee and Mr. D. J. Pancoast for plaintiff in error. Messrs. 
Thompson & Cole for defendant in error). Opinion by GARRISON, J., 
March 2, 1903. 


Corporations—Directors—Dividend from capital—Liability.—1. 
Under P. L. 1896, c. 185, Sec. 43, requiring every corporation to file 
annually with the Secretary of State, within thirty days after election of 
directors, a report giving the names of the directors; and section 12, pro- 
viding that directors shall hold office for one year, and till others are 
chosen and qualify—failure of a corporation to file such a report since 
1899 justifies the conclusion that since then no election has been held, 
and that the directors then chosen are holding over. 2. The directors of 
a corporation need not be asked to bring suit in its name, a majority of 
them being among the persons against whom relief is sought by the 
suit. 3. Stockholders are not disqualified to maintain a suit for the 
benefit of the corporation against its directors to reimburse it because 
of the directors declaring and paying a dividend out of capital, though 
such stockholders, or the persons from whom they purchased their 
stock, participated in the dividends, and did not return them. 4. Under 
P. L. 1896, c. 185, Sec. 30, providing that no corporation shall make 
dividends out of capital, and, in case of violation thereof, the directors 
under whose administration it happened shall be liable, “at any time 
within six years after paying such dividend, to the corporation and to its 
creditors, in the event of its dissolution or insolvency,” to the full amount 
of the dividend, recovery may be had of them, though there is no dissolu- 
tion or insolvency of the corporation. Appleton v. American Malting 
Co. (Mr. James E. Howell and Mr. John A. Garver for appellants. 
Messrs. Corbin & Corbin and Mr. A. B. Thacher for respondents). 
Opinion by GUMMERE, C. J., March 2, 1903. 





A statute requiring a board of education vested with title to all 
school property within the limits of a city, and which receives state aid in 
the maintenance of its schools, to admit thereto, free of charge, all chil- 
dren living within one-half mile of the city limits, is held, in Edmondson 
v. Board of Education (Tenn.), 58 L. R. A. 170, not to deprive it of its 
property without just compensation. 
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NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions). 





Replevin—Redelivery bond—Action—Plea.—1. An averment in a 
plea that the defendant tendered the goods “in as good condition as the 
same were at the time of signing the bond” is no answer to an alleged 
breach of the condition of the bond that the said defendant would deliver 
the goods and chattels “in as good condition as the same were at the 
time of making the claim of property therein.” 2. A plaintiff in replevin 
is under no duty to demand a return of the goods redelivered to the 
defendant in replevin by the sheriff, after a judgment in the replevin 
suit in his favor, and an assessment of his damages for the taking and 
detaining of the goods, before he can sue upon the bond given to the 
sheriff by the defendant. Adams v. Wiesenthal. (Messrs. Thompson & 
Cole for the demurrer. Mr. G. A. Bourgeois, opposed). Argued before 
the Chief Justice and Van Syckel, Fort and Pitney, JJ. Opinion by 
FORT, J., February 24, 1903. 


Certiorari—Review of assessment.—A certiorari should not be 
allowed to set aside an assessment levied under the Public Road act of 
March 12, 1895 (Gen. St., p. 2902) Sec. 14, merely because of defects 
in the commissioners’ report of assessments, unless the certiorari is 
applied for within thirty days after the confirmation of the assessment. 
United New Jersey R. and Canal Co. v. Gummere. (Mr. Alan H. Strong 
for prosecutors. Mr. J. Lefferts Conard, Mr. Aaron V. Dawes and Mr. 
Linton Satterthwait for defendants). Argued before Hendrickson and 
Dixon, JJ. Opinion by DIXON, J., February 24, 1903. 


Estates—Debts—When barred.—Under Orphans’ Court act, Sec. 70 
(P. L. 1898, p. 741), providing that any creditor of a decedent who shall 
neglect to bring in his claim within the time limited by the Orphans’ 
court shall, by its decree, be forever barred of his action against the 
executor or administrator, such a creditor is barred though the executor 
has personal property of the estate in his possession; section 75, provid- 
ing that ‘nothing herein contained shall prevent or bar any person from 
bringing any action against an executor or administrator for or in 
respect to the personal estate of his testator or intestate,” having no 
application to a suit to collect a claim. Cunningham v. Stanford. (Mr. 
Albert C. Wall for plaintiff. Mr. R. Wayne Parker and Mr. Cortlandt 
Parker for defendant). Argued before Gummere, C. J., and Van Syckel, 
Fort and Pitney, JJ. Opinion by GUMMERE, J., February 24, 1903. 


Deceit—Declaration.—In an action for deceit it is proper to aver 
in the declaration the circumstances under which the fraudulent repre- 
sentations were made, and the manner in which the plaintiff was pre- 
judiced by relying thereon, so that it may appear judicially to the court 
that the fraud and the damage sustained to each other the relation of 
cause and effect. Northwestern Mut. Life Ins. Co. v. Breautigam. 
(Mr. Frank E. Bradner for plaintiffs. Mr. Edward H. Murphy for 
defendant). Argued before Gummere, C. J., and Van Syckel, Fort and 
Pitney, JJ. Opinion by PITNEY, J., February 24, 1903. 
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Pleadings—Confession of judgment—Warrant of attorney.—1. 
Under section 123 of the Practice act (2 Gen. St., p. 2554), a writing 
annexed to a pleading, without being referred to in the body of the 
pleading as so annexed, cannot be resorted to for the purpose either 
of enlarging or limiting the averments of the pleading. 2. Under the 
“Act directing the mode of entering judgments on bonds with warrants 
of attorney to confess judgments” (1 Gen. St., p. 172), a warrant of 
attorney for confessing judgment that is included in the body of a 
promissory note is not void. The act is limited by its title so as merely 
to prohibit the use of such a warrant of attorney in the entry of a 
judgment in the courts of this state. Shelmerdine v. Lippincott. (Mr. 
Edward Dudley for plaintiff. Mr. Henry I. Budd, jr., for defendant). 
Argued before Gummere, C. J., and Van Syckel, Fort and Pitney, JJ. 
Opinion by PITNEY, J., February 24, 1903. 

Criminal law—lInstructions.—In the trial of a criminal case it is error 
for the trial judge to say to the jury that they may consider the fact 
that the public, in a certain locality, think the defendants guilty, as cor- 
roborative of the particular facts proven in the cause. State v. White- 
head. (Mr. George S. Silzer for plaintiff in error. Mr. John S. Voor- 
hees for the state). Argued before the Chief Justice and Van Syckel, 
Fort and Pitney, JJ. Opinion by FORT, J., February 24, 1903. 


Action on note—Evidence—Transactions with deceased partner.— 
In an action founded upon a promissory note, in which a surviving 
partner and the personal representative of a deceased pertner are joined 
as parties defendant severally liable, pursuant to section 29 of the Prac- 
tice act (Gen. St., p. 2537), if the several issues are tried together with- 
out objection, the plaintiff may give testimony concerning transactions 
with and statements by the deceased partner, so far as relevant to show 
the liability of the partnership firm upon the note, notwithstanding 
section 4 of the Revised Evidence act (Laws 1900, p. 363). Lowry v. 
Tivy. (Mr. Leon Abbett for plaintiff in error. Mr. William S. Stuhr 
for defendant in error). Argued before Gummere, C. J., and Van 
Syckel, Fort and Pitney, JJ. Opinion by PITNEY, J., February 24, 
L908. 

Quo warranto—Board of education—Members of a de facto board 
of education organized under the General School law (Laws 1902, p. 69) 
cannot be ousted at the instance of a private relator in quo warranto 
on the ground that such board of education has no legal corporate exis- 
tence. Holloway v. Dickinson. (Mr. Samuel W. Beldon for relator. 
Mr. E. G. C. Bleakly for Py Twenge Argued before the Chief Justice 
and Van Syckel, Fort and Pitney, JJ. Opinion by PITNEY, J., Feb- 
ruary 24, 1903. 

Mandamus to chosen freeholders—Repair of roadway.—Where the 
legal obligation of a board of chosen freeholders to put a roadway in fit 
condition for public travel is not clearly shown, its enforcement by 
mandamus will be denied. Bacon v. Bd. of Chos. Freeholders of Cum- 
berland County. (Mr. Walter H. Bacon for relators. Mr. Samuel Ire- 
dell, Mr. Samuel H. Richards and Mr. Thomas E, French for respond- 
ents). Argued before Garrison and Garretson, JJ. Opinion by GARRI- 
SON, J., February 24, 1903. 
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Pleading—Replication—Misrepresentations.—1. If a plaintiff reply 
to a plea that is bad for duplicity, he must reply to each distinct material 
matter that is contained in the plea. 2. A misrepresentation as to the 
legal effect of a written instrument will not avoid the instrument. Jack- 
son v. Pennsylvania R. Co. (Mr. David F. Edwards for plaintiff. Mr. 
James B. Vredenburgh for defendant). Argued before Gummere, C. J., 
and Van Syckel, Fort and Pitney, JJ. Opinion by PITNEY, J., Feb- 
ruary 24, 1903. 


Pleading—Demurrer—Striking declaration—1. Mere imperfection 
or lack of form in pleading are not good grounds for demurrer. 2. A 
declaration will be stricken out, on notice under section 132 of the 
Practice act (2 Gen. St., p. 2555), as being so defective or so framed as 
to prejudice, embarrass or delay a fair trial of the action, although a 
demurrer would not be sustained against it. Malberti v. United Electric 
Co. (Messrs. McEwan & McEwan for plaintiff. Messrs. Bedle, 
Edwards & Lawrence for defendant). Argued before the Chief Justice 
and Van Syckel, Fort and Pitney, JJ. Opinion by FORT, J., February 
24, 1903. 


Eminent domain—Traction company—Notice of proceedings.—In 
proceedings brought to condemn lands within the filed route of a traction 
railway company under and pursuant to the Traction act of 1893 (P. L., 
p. 302; 3 Gen. St., p. 3235), a conveyance of the lands by the owner, at 
any time after the application is made and notice given to the owner 
as directed by the order of the justice, will not defeat the proceedings 
nor require notice thereof to be given to the grantee. Houston v. 
Paterson State Line Traction Co. (Mr. Cornelius Doremus for plaintiffs. 
Mr. Preston Stevenson for defendant). Argued before Dixon and Hen- 
drickson, JJ. Opinion by HENDRICKSON, J., February 24, 1903. 


Carriers—Injury to passengers—Negligence.—It is not negligence 
per se for a motorman to, open the gate on the front platform of a 
trolley car before the car has come to a full stop. Paginini v. North 
Jersey St. Ry. Co. (Messrs. Vredenburgh, Wall & Van Winkle for 
plaintiff in error. Messrs. Hudspeth & Puster for defendant in error). 
Argued before the Chief Justice and Van Syckel, Fort and Pitney, JJ. 
Opinion by FORT, J., February 24, 1903. 


Injury to son—Action by father—Where a son, who stands in the 
relation of a servant to his father, is disabled by the tortious act of 
another, the father may maintain an action per quod servitium amisit 
against the tort feasor, and therein recover the damages sustained by 
him during the son’s lifetime, notwithstanding that in consequence of 
the same tortious act the son dies at a later time. Callaghan v. Lake 
Hopatcong Ice Co. (Mr. B. W. Endicott for plaintiff. Messrs. Colie 
& Duffield for defendant). Argued before Gummere, C. J., and Van 
Syckel, Fort and Pitney, JJ. Opinion by PITNEY, J., February 24, 
19038. 


Note — Indorsement — Suretyship — Cross-examination. — 1. The 
signature of a third party on the back of a promissory note, before it 
was put in circulation by the maker, neither expressed nor implied any 
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contract, but a contract might be shown by evidence. 2, The.evidence 
in this case is not sufficient to show a contract of suretyship. 3. When 
a party produces in evidence his books of original entry, the defendant 
is entitled to cross-examine him as a party as to the entries therein 
without any subpoena duces tecum for that purpose. Elliott v. More- 
land. (Mr. George P. Rust for prosecutor. Mr. Addison P. Rosen- 
krans for respondents). Argued before Garrison and Garretson, JJ. 
Opinion by GARRETSON, J., February 24, 1903. 


Larceny—Indictment—Error—Review.—1. An indictment for the 
larceny of chickens, if intended to be under section 158 of the act for 
the punishment of crimes (P. L. 1898, p. 837) should contain allegations 
sufficient to show that the offense is not that defined in section 162 of 
the same act. 2. Whether, since the enactment of section 162, Crimes 
act (P. L. 1898, p. 839), chickens are the subject of larceny under section 
158, Crimes act (P. L. 1898, p. 837), quaere. Upon a writ of error to 
review a judgment in a criminal case the court will only consider such 
matters as have been called to the attention of the state either by assign- 
ment of error or specification of causes; and a general exception to a 
charge is only available when error is assigned upon the objectionable 
portions. State v. Shutts. (Mr. Wesley B. Stout for plaintiff in error. 
Mr. John E. Foster for defendant in error). Argued before Gummere, 
C. J., and Yan Syckel, Garrison and Garretson, JJ. Opinion by GAR- 
RETSON, J., February 24, 1903. 


Corporations—Return for taxation—Reduction of tax.—l. The 
return made by a corporation to the State Board of Assessors, for 
taxation under the Corporation Tax act (3 Gen. St., p. 3335), is not 
conclusive against the corporation. 2. If by mistake the return states 
the corporate stock issued and outstanding to be more than it really 
is, the corporation may show the truth and have the tax reduced, even 
though it has paid the excessive tax. 3. In view of the act of June 10, 
1895 (P. L., p. 788), the court cannot order the state officers to restore 
the excessive tax. Arimex Consol. Copper Co. v. State Board of Asses- 
sors. (Mr. William P. McMichael, jr., for prosecutor. The Attorney 
General for defendants). Argued before Hendrickson and Dixon, JJ. 
Opinion by DIXON, J., February 24, 1903. 


Attachment—Absent debtor.—When it appears from the evidence 
that the defendant in a writ of attachment against an absent debtor 
has a dwelling house and usual place of abode within this state where a 
summons may be served, the writ of attachment will be quashed. C. B. 
Coles & Sons Co. v. Blythe. (Mr. U. G. Styron and Mr. John J. Cran- 
dall for prosecutor. Mr. William D. Lippincott and Mr. George H. 
Pierce for respondent). Argued before Garrison and Garretson, JJ. 
Opinion by GARRETSON, J., February 24, 1903. 


Corporation—Proof of existence.—1. Prima facie proof of the exis- 
tence of a corporation plaintiff is sufficient where the defendant fails by 
plea or otherwise to make the existence of the corporation an issue in 
the case. 2. A foreign corporation may bring suit in this state upon 
a contract made in a foreign state without complying with the provisions 
of the Corporation act requiring a certificate to be filed in this state. 
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MacMillan Co. v. Stewart. (Mr. Louis C. Morten for prosecutor. Mr. 
Llewellyn F. Hobbs for respondent). Argued before Garrison and 
Garretson, JJ. Opinion by GARRETSON, J., February 24, 1903. 


Corporations—Rights of stockholders—Mandamus.—1. The right 
to examine the stock and transfer books of corporations is, by the thirty- 
third section of the General Corporation act of this state (P. L. 1898, 
p. 409), accorded to stockholders in their capacity as such; hence, in 
the enforcement of such right by mandamus, it must appear that the 
right which the relator seeks to exercise is germane to his status as a 
stockholder. 2. A statutory provision, originally enacted under the title 
of “An act to prevent fraudulent elections in incorporated companies 
and to facilitate proceedings against them,’ will have the limitation 
imposed by such title impressed upon it, notwithstanding its re-enact- 
ment in subsequent revisions of the law under the title of ‘““An act con- 
cerning corporations,’ and hence, notwithstanding the generality of its 
language, does not extend the right of the stockholder to examine cor- 
porate books beyond that accorded to him at common law, or entitle 
him to the remedy by mandamus, save as a discretionary writ. State ex 
rel O’Hara v. National Biscuit Co. (Mr. John S. Parker for relator. 
Mr. Albert C. Wall for defendants). Argued before Garrison and 
Garretson, JJ. Opinion by GARRISON, J., February 24, 1903. 


Election officers—Compensation—Diminution of duties.—1. The 
passage of the act to consolidate the local or charter elections with the 
general election in the cities of this state, known as the “Meeker Act” 
(P. L. 1901, p. 41), does not operate to alter or abolish the compensation 
allowed by statute to the election officers for duties connected with the 
local or charter elections. 2. The compensation of a public officer 
belongs to him, not by force of any contract, but because the law 
attaches it to the office, and it is not affected by a diminution of the 
duties of the office, the office itself remaining. Bennett v. City of Orange. 
(Mr. Thomas A. Davis for defendant. Mr. William A. Lord for plain- 
tiff). Argued before Dixcn and Hendrickson, JJ. Opinion by HEN- 
DRICKSON, J., February 24, 1903. 


Change of street grade—Damages—Laches.—l. When a city is 
about to change the grade of a street on which a building stands the 
fact that the owner of the building secures such a modification of the 
proposed change as will result in less injury to him does not bar his 
right to damages for the change actually made. 2. Under the circum- 
stances of this case the relator’s right to relief is not barred by laches. 
Klaus v. Mayor, Etc., of Jersey City. (Messrs. Bedle, Edwards & Law- 
rence for relator. Mr. John W. Queen for defendants). Argued before 
Hendrickson and Dixon, JJ. Opinion by DIXON, J., February 24, 1903. 


Foreign corporations—Right of action—Set-off.—1. A foreign cor- 
poration may maintain suits in this state on contracts made outside of 
New Jersey since the passage of the act concerning corporations (Revision 
of 1896), without complying with the provisions of the ninety-seventh 
section of that act. 2. Unliquidated damages cannot be set off in suits 
in the district courts. Slaytor-Jennings Co. v. Specialty Paper Box Co. 
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(Mr. Leon Abbett for appellant. Messrs. Gallagher & Kirkpatrick for 
appellee). Argued before Garrison and Garretson, JJ. Opinion by 
GARRETSON, J., February 24, 1903. 


Taxation—Personal property.—In order to sustain a tax for visible 
personal property, levied against an inhabitant of this state elsewhere 
than at the place of his residence, it must be shown that the property 
was found in the taxing district on the day prescribed by law for com- 
mencing the assessment of taxes. ‘ Shillingsburg v. Ridgway. (Mr. H. 
H. Voorhees for prosecutor. Messrs. Hampton & Fithian for defendant). 
Argued before Hendrickson and Dixon, JJ. Opinion by DIXON, J., 
February 24, 1903. 


Declaration—Demurrer.—1. Where a declaration in an action of 
tort for negligence is demurred to, even though it be inartistically drafted, 
still, if it allege with sufficient certainty facts that show a legal duty, 
and the neglect thereof on the part of the defendant, and a resulting 
injury to the plaintiff, without fault on his part, it is not demurrable. 2. 
A ground of demurrer suggested in the brief, but not assigned among 
the causes of demurrer served, will not be considered. Davey v. Erie R. 
Co. (Mr. Joseph M. Roseberry for plaintiff. Mr. George M. Shipman 
for defendant). Argued before the Chief Justice and Van Syckel, Fort 
and Pitney, JJ. Opinion by FORT, J., February 24, 1903. 


Judgments—Docketing.—The act of April 4, 1892, concerning the 
docketing of judgments rendered in the courts for the trial of small 
causes (2 Gen. St., p. 1898), authorizes the docketing of such judgments 
without an affidavit of belief that the debtor is not possessed of goods 
and chattels to satisfy the amount due. Curtis v. Stout. (Messrs. 
Parker & Pearce for plaintiff. Mr. Wesley B. Stout, pro se). Argued 
before Hendrickson and Dixon, JJ. Opinion by DIXON, J., February 
24, 1903. 

Appeal—Review.—1. This court will not review the decisions of 
district courts upon questions of fact. It can only look to see if there 
is any legal evidence upon which the judgment might be based. 2. In 
the present case the evidence was held sufficient, under this rule, to 
support the finding and judgment of the court below. New York and 
N. J. Tel. Co. v. Connolly. (Mr. Randolph Perkins for plaintiff in 
certiorari. Messrs. Corbin & Corbin for defendant). Argued before 
Dixon and Hendrickson, JJ. Opinion by HENDRICKSON, J., Feb- 


ruary 24, 1903. 


Statute of frauds—Verbal contract for sale of debt.—A verbal con- 
tract, whereby defendant agreed to purchase for $845 a claim held by 
plaintiff's testator against a third party, on condition that testator would 
reduce the claim to a judgment, to be assigned by him to defendant, is 
within the sixth section of the statute of frauds (2 Gen. St., p. 1603), 
which declares that a contract for the sale of goods, wares and merchan- 
dise for the price of $30 and upwards shall be void unless in writing. 
French v. Schoonmaker. (Mr. W. S. Angleman for plaintiff. Mr. 
Craig A. Marsh for defendant). Argued before Gummere, C. J., and 
Van Syckel, Fort and Pitney, JJ. Opinion by GUMMERE, C. J., 
February 24, 1903. 
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Replevin—Pleading—Destruction of property.—1. The pleadings in 
replevin in a suit under the thirty-third section of the statute are the 
same as in other cases in replevin. 2. If the plaintiff would have the 
right to amend his declaration after plea in a suit in replevin where 
the plaintiff had given the bond required by the thirty-eighth section 
of the Replevin act, or where the defendant had made claim of property, 
and given the bond required under the ninth section of the act, he would 
have the same right in a proceeding under section 33 of the act. 3. In 
all these actions the value of the property, under proper pleadings, as 
well as damages for its detention, may be recovered by the plaintiff or 
defendant, as the case may be, who is entitled to the same. 4. The fact 
that goods and chattels mentioned in the writ of replevin have been 
destroyed by fire since the writ issued is immaterial upon the question 
of pleading. Bishop & Babcock Co. v. Keffer. (Mr. William M. Clev- 
enger for plaintiff. Mr. Samuel E. Perry for defendant). Argued before 
the Chief Justice and Van Syckel, Fort and Pitney, JJ. Opinion by 
FORT, J., February 24, 1903. 


Mandamus—Opening street—Assessment.—By virtue of a municipal 
ordinance for opening a street, the relator’s land was taken, and the 
residue of his land was assessed for benefits, and he paid the assessment 
under the belief that all rights necessary for opening the entire street 
had been acquired by the municipality. Afterwards he discovered that" 
all necessary rights had not been acquired. Held, that prima facie he 
was entitled to mandamus directing the municipality to acquire the 
omitted right. Barnert v. Board of Alderman of City of Paterson. 
(Mr. George S. Hilton for relator. Mr. Michael Dunn for the city. 
Messrs. Corbin & Corbin for the railroad company). Argued before 
Hendrickson and Dixon, JJ. Opinion by DIXON, J., February 24, 
1908. 


Certiorari by taxpayer—Employment by city —Under the ordinances 
of Atlantic City, approved May 31, 1902, and July 15, 1902, the com- 
pensation of a counsellor employed to assist the city solicitor in pending 
dr prospective litigation is to be paid by the city solicitor out of his 
salary, and consequently a taxpayer is not entitled to question by cer- 
tiorari the validity of a resolution of the council employing a counsellor 
for that purpose. Cole v. Atlantic City. (Mr. George A. Bourgeois for 
prosecutor. Mr. D. J. Pancoast for defendants). Argued before Hen- 
drickson and Dixon, JJ. Opinion by DIXON, J., February 24, 1903. 


Constitutional law—Title of act.—Section 17 of “An act to provide 
a uniform procedure for the enforcement of all laws relating to fish, 
game and birds, and for the recovery of penalties for violations thereof, 
approved March 29, 1897 (P. L. p. 109), is unconstitutional, because its 
object is not expressed in the title of the act. Hawkins v. American 
Copper Extraction Co. (Mr. P. H. Gilhooly for prosecutor. Mr. 
Francis Scott for defendant). Argued before Hendrickson and Dixon, 
JJ. Opinion by DIXON, J., February 24, 1903. 


Jury—Peremptory challenge—Time of making.—1. Under the “act 
concerning juries,’ approved March 27, 1874 (Gen. St., p. 1852, Sec. 40), 
and the “act concerning jurors,” approved April 9, 1902 (Laws 1902, p. 
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640), the right of peremptory challenge in civil actions must be exercised 
as the names of the jurors are drawn from the box. 2. The supplement 
of 1887 to the Jury act of 1874 (Laws 1887, p. 132; Gen. St., p. 1855, 
Sec. 54), applies only to challenges for cause and not to peremptory 
challenges. 3. Where a challenge is permitted “at any time before the 
juror is actually sworn,” it must be interposed before the commence- 
ment of the ceremony. Leary v. North Jersey St. Ry. Co. (Mr. 
Chauncy H. Beasley for plaintiff in error. Mr. Samuel Kalisch for 
defendants in error). Argued before Gummere, C. J., and Van Syckel, 
Fort and Pitney, JJ. Opinion by PITNEY, J., March 9, 1903. 


Monthly tenancy—Notice to quit——1. Where premises have been 
rented for the period of one month at a monthly rental, and the tenant 
holds over with the consent of the landlord, a monthly tenancy is estab- 
lished. 2. In order to terminate a monthly tenancy, only one month’s 
notice to quit is necessary. The notice must be to quit on one of the 
recurring periods of the holding, and, if served on a corresponding date 
in the preceding month, it is sufficient. Baker v. Kenney. (Mr. Henry 
I. Budd, jr., for plaintiff). Argued before Dixon and Hendrickson, JJ. 
Opinion by HENDRICKSON, J., March 11, 1903. 


LAWS OF NEW JERSEY, 1903. 


Chapter 55 is the Motor Vehicle or Automobile act, which pro- 
vides for the license of these vehicles and the rate of speed at which 
they are to be run. A form concerning license, etc., will be found in 
the “Miscellany” of this Journal. 

Chapter 104 provides that each member of the Court of Pardons, 
except the governor and chancellor, shall receive twenty dollars for each 
day of actual attendance upon such court. 

Chapter 115 provides that the clerk in Chancery, with the approval 
of the chancellor, shall provide chambers, at the expense of the state, 
in the city of Paterson for the use of the chancellor, vice chancellors 
and advisory masters. 

Chapter 117 amends various sections of the Disorderly Persons act. 

Chapter 123 amends the 186th section of the District Court act 
concerning confession of judgment and stay of execution. 

Chapter 130 makes it a misdemeanor to play for money or any other 
valuable thing with any slot machine. 

Chapter 135 amends the 48th section of the act concerning evidence. 
It relates to the testimony of witnesses de bene esse. 

Chapter 137 amends section 4 of the District Court act, making the 
office of the judges five years. 

Chapter. 141 is the act given in full in the April Law Journal con- 
cerning the examination of applicants for admittance as attorneys who 
have registered prior to the passage of the act. 

Chapter 149 requires that supplemental certificates, reports, etc., of 
corporations shall be in the English language. 

Chapter 159 amends the Riot act and concerns the recovery for 
damages by mobs or rioters. 

















MISCELLANY, 


Chapter 164 amends section 2 
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of the Criminal Procedure act and 


concerns the selection of j jurors and their challenging. 
Chapter 165 is a revision of the Small Cause Court act and is in 


one hundred and nineteen sections. 


There is no repealer of the preced- 


ing general act and, as some sections of the older act have been entirely 
omitted, it is assumed that they are still in force when not in direct 


conflict with the later act. 
of the old Small Cause Court act. 
section 138 of the Practice act, 


One of these matters omitted is section 113 
It extends to the Small Cause courts, 
concerning amendments. 


There are 


probably other equally important omissions. 
Chapter 168 is a new act providing for government of such cities 
of this state as may adopt its provisions and consists of eighty-five 





N. McCarter sent in his resignation 


sections. 
MISCE a LA N 
STATE NOTES. 
Mr. Barton B. Hutchinson, of 


Trenton, and Mr. J. H. Porter, of 
Newark, have formed a partnership 
under the name of Hutchinson & 
Porter, with offices in the Pru- 
dential Building, Newark. Mr. 
Hutchinson will also continue his 
practice in Trenton, at 32 East 
State Street. 

Mr. Albert Kline, formerly of 
Flemington, was killed April 14, at 
Netcong, by being struck by a 
train. He was waiting on the plat- 
form of the station until a passen- 
ger train passed, and, as the last 
coach went by, stepped down on 
the track directly in front of a fast 
freight coming from the opposite 
direction. He was terribly injured 
and died in less than two hours. 
Mr. Kline was a native of Clinton, 
where he studied law with Theo- 
dore J. Hoffman, now of Somer- 
ville, and was admitted to the Bar 
in 1877. He practiced at Clinton 
and afterward at Somerville. 
Some ten years ago he removed to 
Flemington and has been engaged 
there until recently in various lines 
of business. 


CHANGEIN ATTORNEY GENERAL 


After the legislature adjourned 
in April, Attorney General Thomas 





to Governor Murphy, for the rea- 
son that he had been elected presi- 
dent of the new trolley trust, which 
trust, under the financiering of the 
Fidelity Trust Company, of New- 
ark, proposes to consolidate the 
North Jersey Street Railway Com- 
pany, the Elizabeth, Plainfield and 
Central New Jersey Street Rail- 
ways, the Orange & Passaic Valley 
Railway Company, the “White 
Line” and the Union Electric 
Company, under the name of the 
“Public Service Corporation cf 
New Jersey.” The combined cap- 
ital will be about $2,500,000.00. 
It is presumed that Mr. McCarter 
will receive a handsome salary as 
president of this corporation and 
that he expects to devote his entire 
time to it. 

The Governor accepted the res- 
ignation with great personal regret, 
which he expressed in a letter to 
Mr. McCarter, and then appointed 
Mr. McCarter’s brother, Mr. Rob- 
ert H. McCarter, of Newark, to 
succeed him. 

The new Attorney Gereral was 
born in Newton, this state, April 
28, 1859, was educated at Prince- 
ton University and at the Columbia 
Law School, New York City, and 
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read law in Newark with Messrs. 
McCarter & Keen. He was ad- 
mitted to the New Jersey Bar in 
June, 1882, and as counselor three 
years later. He has been in active 
practice for the past eighteen years, 
has devoted himself exclusively to 
practice, not having given any 
prominent attention to local or 
state politics. The appointment is 
considered by the Bar and news- 
papers of the state as an excellent 
one, the appointee being diligent, 
conscientious and a most excellent 
lawyer. 


DINNER TO GOVERNOR MURPHY. 


The Senate of New Jersey gave 
a dinner to Governor Murphy on 
April 2, after the adjournment of 
the legislature, at the University 
Club in New York City. Each 
Senator was privileged to invite 
two guests. Among the after din- 
ner speakers were Governor Mur- 
phy, ex-Governors Griggs and 
Voorhees, Chancellor Magie, Con- 
gressman Gardner, Edward C. 
Stokes and Judge Gaskill, of Mt. 
Holly. 


HON. DAVID O. WATKINS DINED. 


Many men prominent in the af- 
fairs of New Jersey attended the 
reception and dinner given David 
©. Watkins April 15, at Woodbury, 
in honor of his appointment as 
State Commissioner of Banking 
and Insurance. 

The feature of the after-dinner 
speaking was, perhaps, the greet- 
ing that was accorded former Sen- 
ator E. C. Stokes, who responded 
to the toast, “Our Honored Guest.” 
His introduction by W. Harrison 
Livermore, the toastmaster, was 
the signal for an outburst of ap- 
plause. 

Senator Stokes referred to Wat- 
kins as one of the greatest Repub- 
lican leaders the state ever knew, 
reviewed his early life as a citizen 
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of Woodbury; of his being the 
youngest Mayor, their Assembly- 
man, Speaker and Acting Gov- 
ernor, United States District 
Attorney and now Banking Com- 
missioner. 

Ex-Senator M. A. Rogers re- 
sponded to the toast set down for 
Governor Murphy, “Our State.” 
He said it was the greatest state 
in the Union, having all her debts 
paid, with millions in the treasury; 
good office-holders made _ these 
conditions possible. 

Speaker John G. Horner had as 
his toast, “The Assembly.” He 
said that Watkins handed down 
the phrase, “As fair as Watkins.” 
Every Speaker had tried to emu- 
late the administration of Watkins; 
if this could be reached, then he 
would have reached his ambition. 


TAKING SEALSKIN GARMENTS 
ABROAD. 


Persons going abroad and taking 
along sealskin wraps should have 
them registered, under the act of 
July 24, 1897, as amended April 11, 
19038, as note the following: 

To officers of the customs and oth- 
ers concerned: 

Paragraphs 14 and 15 of Depart- 
ment circular of May 7, 1902 (T. D. 
23700), regarding the free entry of 
personal effects under the provi- 
sions of paragraph 697 of the act of 
July 24, 1897, are hereby amended 
so as to read as follows: 

14. Persons who desire to take 
sealskin garments abroad should 
have the same registered with the 
collector. A failure to do this will 
cause annoyance, and is likely to 
result in the confscation of the 
garment upon its return. 

AFFIDAVIT O¥ OWNER. 

— —, being first duly sworn, de- 
oses and says that — he resides at 
lo. — — street, in the — of —, 

State of —, and that deponent is 





MISCELLANY. 


the owner of a fur-seal garment de- 
scribed as follows: —, which was 
purchased of — —-, at , on or 
about —, 19—, or acquired by —, 
at —, on or about —, 19—. 

Deponent further says that — he 
intends to depart from the United 
States on or about —, 19—, em- 
barking at the port of —, per —, h 
— destination being —. 

Subscribed and sworn to before 
me, — —, this — day of —, 19—. 

[L. S.] ——. 

This affidavit should be accom- 
panied by a bill of sale, or copy 
thereof, if obtainable, or other doc- 
umentary evidence showing origi- 
nal possession of the garment. 

15. Upon presentation to the 
collector of customs at the port of 
departure of an affidavit in the 
form above prescribed, with ac- 
companiments, if any, he will issue 


a certificate of ownership in the fol- 
lowing form: 

No. —. 

Office of the Collector of Customs, 


Port of ,—, 19—. 

This is to certify that — —, re- 
siding at —, has submitted for my 
examination the following-describ- 
ed sealskin articles: — (Here de- 
scribe garment, giving length, 
weight, character, value, style of 
lining, etc.)— intends to leave this 
country for —, per —, on or about 
—, 19—, and to take the above-de- 
scribed article with —. 

This certificate is issued in com- 
pliance with Treasury regulations, 
Department circular dated April 
11, 1903. 

——,[L.S.] 
Deputy Collector. 

On the return of such garment 
accompanied by a certificate as 
above, free entry without detention 
will be allowed. 

ROBERT B. ARMSTRONG, 


Assistant Secretary. 


AUTOMOBILE LICENSE. 


The Automobile Club of New 
Jersey have printed in pamphlet 
form the act approved March 23, 
1903, relating to motor vehicles, 
with annotations, and forms for h- 
cense, which latter are as follows: 

DECLARATION. 

The Undersigned does hereby 
declare, pursuant to the provisions 
of an Act of the Legislature of New 
Jersey, entitled “An Act defining 
motor vehicles and providing for 
the registration of the same, and 
uniform rules regarding the use 
and speed therof” (approved March 
23, 1903), that he is the owner of 
and competent to drive the motor 
vehicle for which application for li- 
cense is hereby made as set forth in 
the annexed statement. 

Name of Owner 
Residence Address........... 


being duly sworn, 
says that the statement of facts 
contained in the foregoing declara- 
tion is true. 
Subscribed and sworn to 
before me this... .day 


STATEMENT. 
The name and address of the un- 
dersigned owner are as follows: 
Name 
Address 
The character of the motor ve- 
hicle is a 
eee CE is 6a. 6 kn eds 
The maker’s number is...... 
The rated horse-power is..... 
Annexed hereto is the statutory 
declaration. 


Note.—The declaration and 
statement should be sent to Hon. 
S. D. Dickinson, Secretary of State, 
Trenton, N. J., with a filing fee of 
$1.00. 
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RESOLUTIONS ON THE DEATH OF 
JAMES A. DEMPSEY. 


At a meeting of the Essex county 
Bar held March 2, 1903, the follow- 
ing resolution was passed: 

“The Bar of the county of Essex 
assembles to-day to register its 
sense of loss in the death of James 
A. Dempsey. 

“Mr. Dempsey was born at 
Orange in this county in the year 
1857 and died on the twenty-eighth 
day of February, 1903. 

“Ele was admitted to the Bar of 
the state of New Jersey at the 
June term, in the year 1880. 

“He was a member of the Com- 
mon Council of the city of Newark 
four years, from the year 1888 to 
the year 1892, during part of which 
time he was president of that body 
and for a short time acting mayor 
of the city. He was also a mem- 
ber of the legislature of the year 
1892, and city attorney of the city 
of Newark in the year 1892 and 
part of 1893. In the following year 
he was stricken down by the illness 
which compelled him to retire from 
the active practice of his profession 
and which has now resulted in his 
death. 

“In every sphere in which he was 
called upon to move it may well 
be said that James A. Dempsey 
was faithful and true; as a lawyer 
he was ever capable, true to his cli- 
ents and faithful to the trusts com- 
mitted to his care; as city attorney, 
as alderman of the city of Newark 
and as acting mayor his record 
shows that he was always watchful 
of the interests of the people of this 
great city, who had chosen him as 
their representative; as a member 
of the legislature of the state of 
New Jersey he acted always as a 
true representative Jerseyman, 
with the interests and welfare of 
the common people always at 


heart, and with his heart and his 
actions ever responding to their 
demands; his friendships were 
warm and his friends were friends 
indeed; and in his family relations 
he was exemplary and admirable. 
His illness which began nearly nine 
years ago cut short a life that, 
from the auguries of his past, 
promised to be one of usefulness 
and of greatness, and with condo- 
lences for his family are mingled 
the regrets of his associates of the 
Sar of Essex county and his fellow- 
citizens generally, that a life of such 
useful promise should have been 
cut short ere it had reached its 
prime. 

“Resolved, That a committee be 
appointed to submit this minute to 
the Chief Justice of the Supreme 
court with the request that the 
same be entered at length in the 
minutes of the Circuit court of 
Essex county.” 

Chief Justice Gummere, on 
March 7, ordered that the resolu- 
tions be entered on the minutes of 
the Essex county Circuit court. 





NEW APPOINTMENTS. 


Chancellor Magie has reappoint- 
ed Vice Chancellor Frederic W. 
Stevens to succeed himself for an- 
other term of seven years. This 
was a matter of course, as Mr. 
Stevens is in the prime of life, has 
excellent legal kuowledge and ex- 
treme courtesy, and is altogether a 
popular judicial officer. He is 
fifty-seven years of age, and was 
first appointed Vice Chancellor in 
1896 as the successor to Vice Chan- 
cellor Bird. 

The Chancellor has also reap- 
pointed Vice Chancellor Grey for 
a second term, which appointment 
is equally satisfactory to the Bar. 
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OBITUARY. 


Mr. Henry I. Bupp, JR. 


Mr. Henry I. Budd, of Camden, 
died at the home of his father, in 
Mount Holly, May 10. He was 
born there January 10, 1868. He 
first became ill with typhoid fever 
and was removed to a_ hospital. 
While convalescing from the fever, 
consumption developed, which re- 
sulted in his death. 

Mr. Budd graduated from 
Princeton College in 1888, studied 
law with Charles Ewan Merritt, of 
Mount Holly, and at the University 
of Pennsylvania Law School, from 
which he graduated in 1892. He 
was admitted to the New Jersey 
Bar at the November term, 1591, 
as counsellor in 1894, and was also 
admitted to the Pennsylvania Bar 
in 1893. He had already become 
a prominent member of the Cam- 
den Bar and had a bright future 
before him. Mr. Budd was active- 
ly identified with church work, 
being an elder of the First Presby- 
terian Church, and formerly Presi- 
dent of the State Sunday-school 
Association. He was also promi- 
nent in the Masonic and Odd Fel- 
lows’ fraternities. 

CAMDEN BAR ASSOOIATION. 


The Camden County Bar Asso- 
ciation have elected the following 
as officers for the coming year: 
President, Benjamin D. Shreve; 
Vice-Presidents, Samuel H. Grey, 
and David J. Pancoast; Secretary, 
George J. Bergen; Treasurer, Wil- 
liam Early; Managers, Howard M. 
Cooper, Thomas E. French, Lewis 
A. Starr, Schuyler C. Woodhull, 
S. Stanger Iszard, Ralph W. E. 
Donges and F. Morse Archer. 
The receipts of the association dur- 
ing the vear were $1,561.30, and 
$1,326.42 was expended. The 
Association has a library of 5,132 
volumes. 
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LISTENED TO THE WRONG 8TARS 


A New York City correspondent 
sends us the following incident: 
Some years ago that bright and 
witty Judge George G. Barnard 
was on the Bench listening to a 
young, flowery lawyer arguing a 
motion before him. The youthful 
iimb of the law wound up his per- 
oration by remarking, “Why, your 
honor, that precedent was estab- 
lished when the stars first sang 
together.” “Well,” said the judge, 
“it will cost you ten dollars for 
being at that concert. I deny 
your motion.” 





BOOK NOTICES. 
COLLIER ON BANKRUPTCY. 


Fourth edition. The Law and 
Practice in Bankruptcy under 
the National Bankruptcy Act of 
1898, as Amended by the Act of 
February 5, 1903. By William 
H. Hotchkiss. Albany, N. Y.: 
Matthew Bender. 1903. Pp. 
984. Price $6.30. 


This is the fourth edition of Col- 
lier on Bankruptcy, and embraces 
the important amendments just 
enacted by Congress and the vari- 
ous decisions handed down by the 
courts since the third edition of the 
work, which was published in 1900. 
The publisher shows enterprise in 
getting out this new edition so 
quickly after the amendments have 
taken effect. The work has all the 
necessary forms and orders, anno- 
tated down to date, and the work is 
cross-referenced to bring together 
the analogous provisions of the 
statutes. The author, Mr. Hotch- 
kiss, is a referee in bankruptcy at 
Buffalo, and lecturer on the law of 
bankruptcy in the Buffalo Law 
School. The author of the third 
edition of this book was Mr. Eaton, 
who died after its publication. The 
present author, while necessarily 
drawing upon the preceding work, 
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has almost rewritten it, and the 
volume is now a fine specimen of 
what a law book should be in its 
general appearance, manner of 
printing and contents. The work 
contains nearly one thousand pages 
and the price is within the reach 
of all. 

REPORT OF THE Twenty-fifth 
Annual Meeting of the American 
Bar Association. Held at Sara- 
toga Springs, New York, August 
27, 28 and 29, 1902. Philadel- 
phia: Dando Printing and Pub- 
lishing Company. 1902. Pp. 
S70. 

This work is one of the most in- 
teresting which a lawyer can pick 
up for casual reading, but the con- 
tents are not, after all, casual, for 
some of them show deep research 
and contain an array of facts such 
as cannot be found in any other 
similar work. The papers prepar- 
ed for, and read before, the Ameri- 
can Bar Association are always 
first-class and stimulating. 
ANALYTICAL TABLES of the 

Law of Evidence. By George 

M. Dallas, LL. D., and Henry 


Wolfe Bikle, A. M., LL. B. 
Philadelphia: T. & J. W. John- 
son & Co. 1903. Pp. 89. 


This work is primarily designed 
for the use oi students, but may be 
of use to busy practitioners. The 
title sets forth completely the table 
of contents. The footnotes to 
these tables are, like the tables 
themselves, general rather than 
specific. 

NEW YORK STATELIBRARY, 
sulletin 79, March 1903. Legis- 
lation 18. Comparative .Sum- 
mary and Index of Legislation 
1902. Edited by Robert H. 


Whitten, Ph. D., Sociology Li- 
brarian. 
the State of New 
Pp. 278. 


Albany: University of 
York. 1903. 
Price 50 cents. 
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This is altogether the most val- 
uable summary which has ever 
been attempted concerning the leg- 
islation of the different states of 
the Union. It has come to be a 
vade mecum for any one who de- 
sires to become acquainted with 
what the legislatures of the differ- 
ent states are doing as touching 
any subject. 

A TREATISE ON Commercial 
Paper and the Negotiable In- 
struments Law. By James W. 
Eaton and Frank B. Gilbert. 
Albany, N. Y.: Matthew Ben- 
der. 1903. Pp. 767. Price 
$6.00. 

This is an entirely new work on 
the negotiable instruments law 
which is in force in nineteen states, 
as well as the District of Columbia 
and Territory of Arizona, and 
which it is to be supposed will soon 
become the law in all the states of 
the Union. Mr. James W. Eaton, 
who first conceived the plan of 
writing this book, but died before 
its completion, had a co-worker in 
the person of the author of “Gil- 
bert on Domestic Relations,” and 
he has carried out the scheme with 
thoroughness. ‘This is another ex- 
ample of excellent bookmaking, 
and the type and arrangement are 
clear and wholly satisfactory. It 
must not be supposed from what 
has been said above that it is only a 
treatise upon the negotiable instru- 
ments law, as that act which has 
become so universal is known, but, 
in fact, all the law relating to com- 
mercial paper, including not only 
notes, checks, etc., but municipal 
bonds, coupons and all other in- 
struments commonly classed as 
commercial paper. The work con- 
tains over seven hundred pages and 
will, we doubt not, soon become an 
authority. 
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